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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

ITCFRPart  3100] 

National  Environmental  Policy  Act; 
Proposed  Policies  and  Procedues 

agency:  United  States  Department  of 
Agriculture  (USDA). 
action:  Proposed  Rule. 

summary:  This  action  proposes 
Departmental  policies  and  procedures 
for  compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  as 
amended,  42  U.S.C.  4321  et  seq.;  and  the 
Council  on  Environmental  Quality's 
(CEQ)  National  Environmental  Policy  , 
Act  Regulations  (40  C.F.R.  Parts  1500- 
1508).  This  rule  creates  Chapter  XXXI, 
Part  3100  of  Subtitle  B,  7  C.F.R.  Subpart 
B — National  Environmental  Policy  Act, 
is  set  forth  in  this  proposed  rule.  Subpart 
A — OfTice  of  Environmental  Quality 
Activities  is  reserved  for  later  action. 
USDA  adopts  the  CEQ  regulations  and 
sets  forth  in  this  rule  general  directives 
for  USDA  agencies  in  fulfilling  their 
requirements  under  this  rule  and  those 
of  CEQ. 

date:  Comments  due:  June  15, 1979. 

ADDRESS:  Comments  to:  Barry  R. 
Flamm,  Coordinator,  Office  of 
Environmental  Quality  Activities, 

USDA,  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Rado  J.  Kinzhuber,  Chairman,  Ad 
Hoc  Working  Group,  Office  of  the 
Secretary,  USDA,  Washington,  D.C 
20250,  Phone  (202)  447-5685. 
SUPPLEMENTARY  INFORMATION:  On 
October  25, 1974,  Secretary  of 
Agriculture  Memorandum  No.  1695, 
Supplement  4,  Revised,  was  issued  to 
establish  guidelines  for  the  preparation 
of  environmental  impact  statements  and 
compliance  with  other  procedural 
requirements  of  Section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA).  Executive  Order  11991  and  the 
recently  promulgated  regulations  of  the 
Council  on  Environmental  Quality 
(CEQ)  necessitate  rules  to  replace  this 
memorandum.  These  rules  address 
policy  as  well  as  procedure  in  order  to 
assure  compliance  with  the  spirit  and 
substantive  intent  of  NEPA. 

Accordingly,  in  this  proposed  rule  USDA 
reaffirms  and  codifies  its  continuing 
policy  for  achieving  the  goals 
encompassed  by  Section  101  of  NEPA 
through  implementation  of  adequate 
procedures  for  the  planning, 
development  and  implementation  of 
agency  programs  and  activities. 


It  is  the  intent  of  this  rule  to  set  forth 
general  policy  and  procedural  directives 
to  assist  the  individual  agencies  of 
USDA  in  complying  with  the  mandates 
of  NEPA  and  the  CEQ  regulations.  Each 
USDA  Agency  is  responsible  for 
preparing  more  specific  procedures,  in 
light  of  these  broad  directives,  the 
provisions  of  NEPA  and  CEQ's 
regulations,  which  are  tailored  to  the 
specific  programs  and  activities  of  that 
agency.  Those  agencies  whose  programs 
and  activities  are  of  such  a  nature  as  to 
not  come  within  the  types  of  actions 
covered  by  Section  102(2)  of  NEPA 
should  consult  with  OEQA  regarding  the 
need  for  developing  specific 
implementation  procedures. 

In  addition  to  the  above,  this  rule  sets 
forth  the  role  of  the  OHice  of 
Environmental  Quality  Activities 
(OEQA)  with  regard  to  tlie  NEPA 
process  and  procedures.  Further,  it 
explains  the  coordination  between  the 
NEPA  and  the  Regulatory  Impact 
Analysis  review  processes. 

This  action  has  been  determined  to  be 
significant  for  purposes  of  Secretary's 
Memorandum  No.  1955. 

An  approved  Environmental 
Assessment  and  Drhft  Impact  Analysis 
Statement  is  available  from  Dr.  Rado  ). 
Kinzhuber,  at  the  address  provided 
above. 

This  rule  supersedes  Secretary  of 
Agriculture  Memorandum  No.  1695, 
Supplement  No.  4,  Revised  (October  25, 
1974). 

.  Comments  on  this  proposed  rule  are 
invited.  To  be  considered  in  the 
preparation  of  a  final  rule,  comments 
must  be  received  by  June  15, 1979. 

Dated:  April  26. 1979. 

|Ib  WUUamt. 

Acting  Sacniary. 

Authority:  National  Environmental  Policy 
Act  (NEPA),  as  amended,  42  U.S.C  4321  et 
seq.:  Executive  Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality 
(March  5, 1970,  as  amended  by  Executive 
Order  11991,  May  24, 1977);  5  U.S.C  301;  40 
C.F.R.  15074, 

Title  7  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  new 
Chapter  XXXI,  consisting  of  Part  3100  to 
read  as  set  forth  below: 

CHAPTER  XXXI— CULTURAL  AND 
ENVIRONMENTAL  QUALfTY 

PART  3100— ENVIRONMENTAL 
MATTERS 

Subpart  A— Reserved 

Subpart  B — National  Environmental  Policy 
Act 

Sec. 

3100.20  Purpose. 

310a21  Policy. 


Sec. 

3100.22  Categorical  Exclusions. 

3100.23  Lead  Agency  Disputes. 

3100.24  Public  Involvement. 

3100.25  Interagency  and  Interdepartmental 
Cooperation. 

3100.26  Time  and  Page  Limits. 

3100.27  Extra-Agency  Expertise. 

3100.26  Supplements. 

3100.29  Distribution. 

3100.30  Distribution  to  OEQA. 

3100.31  When  to  Prepare  an  EIS. 

3100.32  Impact  Analysis. 

3100.33  Tiering. 

3100.34  Problems  in  Response  to  Comments. 

3100.35  Implementation  of  Agency 
Determination. 

3100.36  Emergencies. 

Authority:  National  Environmental  Policy 
Act  (NEPA),  as  amended,  42  U.S.C.  4321,  et 
seq. 

Subpart  A— Reserved 

Subpart  B— National  Environmental 
Policy  Act 

i  3100.20.  Purpose. 

(a)  This  subpart  supplements  the 
regulations  for  implementing  the 
procedural  provisions  of  NEPA,  which 
regulations  were  published  by  the 
Council  of  Environmental  Quality  (CEQ) 
in  40  CFR  Parts  1500-1508.  This  subpart 
incorporates  and  adopts  these 
regulations. 

(b)  Words  used  in  the  provisions  of 
this  subpart  shall  have  the  same 
meaning  as  they  have  in  the  regulations 
of  CEQ  at  40  CFR  Part  1508. 

(c)  References  are  made  in  these 
regulations  to  appropriate  sections  of  40 
CFR  1500-1508.  This  has  been  done  to 
direct  the  attention  of  USDA  agencies  to 
specific  provisions  for  guidance  in  the 
development  of  agency  procedures  or  to 
provisions  of  the  CEQ  regulations  which 
are  the  basis  for  the  pertinent  section. 
The  Office  of  Environmental  Quality 
Activities  (OEQA),  in  cooperation  with 
Environmental  Quality  Committee,  will 
develop  a  NEPA  process  to  be  used  by 
the  Office  of  the  Secretary  in  reviewing, 
implementing  and  planning  its  activities, 
determinations  and  policies. 

S  310041.  Policy. 

(a)  All  policies  and  programs  of  the 
various  USDA  agencies  shall  be 
planned,  developed  and  implemented  so 
as  to  achieve  the  policies  declared  by 
NEPA  in  order  to  assure  responsible 
stewardship  of  the  environment  for 
present  and  future  generations. 

(b)  Each  USDA  agency  is  responsible 
for  compliance  with  the  provisions  of 
diis  subpart,  the  regulations  of  CEQ  and 
the  provisions  of  NEPA.  Compliance  will 
include  the  preparation  and 
implementation  of  specific  procedures 
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and  processes  relating  to  the  programs 
and  activities  of  the  individual  agency, 
as  necessary.  (S§  1501.2, 1501.3, 1507). 

(c)  The  Coordinator,  OEQA,  shall 
re^ew  agencies  implementing 
procedures  to  show  consistency  with 
CEQ’s  NEPA  regulations  and  will 
coordinate  environmental  assessment 
activities  for  the  Office  of  the  Secretary 
which  come  under  the  purview  of  NEPA. 

(d)  Each  agency  shall  develop 
appropriate  procedures  and  processes  in 
a  style  which  will  promote 
understanding  at  the  Held  staff  level. 

S  3100.22.  Categorical  Exclusions. 

(a)  In  general,  every  agency 
reconunendation  or  report  on  a  proposal 
for  legislation  or  other  major  agency 
action  which  significantly  affects  the 
quality  of  the  human  environment 
entails  certain  NEPA  review  procedures. 
However,  the  following  are  categories  of 
agency  activities  which  have  been 
determined  not  to  have  a  significant 
individual  or  cumulative  adverse  effect 
on  the  human  environment  and  are 
excluded  from  the  NEPA  review 
process,  unless  individual  agency 
procedures  prescribe  otherwise 

Is  1508.4): 

(1)  Policy  development,  planning  and 
implementation  which  relates  to  routine 
activities  such  as  personnel, 
organizational  changes  or  similar 
administrative  functions; 

(2)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals  disbursement, 
transfer,  or  reprogranuning  of  funds; 

(3)  Inventories,  research  activities  and 
studies,  such  as  resource  inventories 
and  routine  data  collection  when  such 
actions  are  clearly  limited  in  context 
and  intensity  (S  1508.27); 

(4)  Educational  and  informational 
programs  and  activities; 

(5)  Civil  and  criminal  law  enforcement 
activities; 

(6)  Activities  which  are  advisory  and 
consultative  to  other  agencies,  public 
and  private  entities  su^  as  legal 
counselling  and  representation; 

(7)  Activities  related  to  trade 
representation,  and  market  development 
activities  overseas. 

(b)  Agencies  will  identify  in  their  own 
procedures  the  activities  which  normally 
would  not  require  an  environmental 
assessment  or  environmental  impact 
statement.  (8  1508.4) 

(c)  Any  activity  which  would  normally 
fall  within  one  of  the  categories  listed  in 
paragraph  (a)  of  this  section,  or  in  a 
category  identifled  in  agency 
procedures,  but  which  is  determined  to 
have  a  potential  for  signiflcant  impact 
on  the  human  environment  shall  not  be 


eligible  for  exclusion  from  the  NEPA 
process.  Agencies  shall  adopt 
procedures  to  assure  continuous 
scrutiny  of  activities  to  determine 
continued  eligibility  for  categorical 
exclusion. 

8  3100.23.  Lead  Agency  Disputes. 

The  OEQA  will  coordinate,  upon 
request,  the  resolution  of  lead  agency 
disputes.  (8  1501.5(e)) 

8  3100.24.  Public  bivotvement 

All  NEPA  processes  developed  and 
followed  by  USDA  agencies  shall 
provide  for  public  involvement.  The 
OEQA  will  consult  with  the  Office  of 
Policy  Analysis  and  Public  Participation 
to  coordinate  between  agencies  in 
carrying  out  this  section. 

(88  1501.4(e)(2).  1506.06, 1508.10) 

8  3100.25.  Interagency  and 
Interdepartmental  Cooperation. 

(a)  The  USDA  and  its  agencies  shall, 
to  the  fullest  extent  possible,  cooperate 
with  other  agencies,  departments, 
bureaus,  as  well  as  state  and  local  units 
of  government  to  fulfill  their 
responsibility  under  NEPA,  utilizing 
memorandum  of  understanding  or  other 
instruments  of  agreement  where 
possible. 

(b)  If  a  USDA  agency  is  unable  to 
cooperate  to  the  extent  formally 
requested  by  a  lead  agency,  that  agency 
shall  reply  to  the  lead  agency  that  other 
program  commitments  preclude  full 
involvemnet.  Any  such  reply  shall  be 
referred  to  the  Coordinator,  OEQA, 
within  10  working  days  of  receipt  of  the 
request  for  submission  to  the  lead 
agency  and  CEQ.  88  1501.6(c)) 

8  3100.26.  Time  and  Page  Limits. 

The  individual  USDA  agencies  will 
establish,  through  their  scoping 
processes,  appropriate  page  limits  and 
time  limits  %vith  due  regard  to  the 
guidance  provided  by  the  CEQ 
regulations.  (88  1500.5(e).  1501.1(e). 
1501.7(7)(b).  1501.8) 

8  3100.27.  Extra-Agancy  Expartisa 

The  OEQA  will  woric  %vith  USDA 
agencies  to  identify  sources  of  technical 
and  editorial  expertise  necessary  to 
supply  interdisciplinary  needs  which 
have  been  identified  in  the  scoping 
process  and  for  which  expertise  is  not 
available  nvithin  that  particular  agency. 

8  3100.26.  Supplements. 

A  decision  to  prepare  a  supplement  to 
an  environmental  document  v^U  be 
made  by  the  affected  agency.  New 
findings  and  information  relating  to  the 
decision-making  process,  including 
advice  from  the  OEQA  shall  be 


considered  in  such  a  decision. 

(8  1502.9(c)) 

83100.29.  Distribution. 

All  USDA  agencies  shall  develop  and 
maintain  a  distribution  list  for 
dissemination  of  decision  documents 
and  notices.  Agencies  may  make 
distributions  in  addition  to  those 
prescribed  in  the  CEQ  regulations.  To 
guide  agencies  in  this  regard.  Appendix 
U  of  40  CFR  Part  1500,  published  in 
Federal  Register,  Vol.  38,  No.  147,  pages 
20557-20562,  on  August  1, 1973.  or  other 
such  list  as  promulgated  by  CEQ,  will 
serve  as  reference. 

83100.3a  Distribution  to  OEQA. 

A  monthly  summary  of  agency 
activity  in  the  NEPA  process  shall  be 
forwa^ed  to  the  OEQA.  A  negative 
report  is  not  required. 

83100.31.  When  to  Prepare  an  El$ 

(a)  In  addition  to  those  agency 
activities  identitied  in  8  3100.22(b), 
USDA  agencies  shall  identify  those 
classes  of  their  activities  which 
normally  require  an  EIS.  (8  1507.3(b)) 

(b)  Agency  activities  not  covered  by 
paragraph  (a)  of  this  section  shall 
require  an  environmental  assessment,  to 
support  an  agency  determination  of  the 
need  for  an  EIS.  (88  1501.3. 1501.4) 

8  3100.62.  Impact  Analysia. 

(a)  All  environmental  assessments 
and  impact  statements  prepared  by  an 
agency  regarding  legislative  proposals 
or  program  regulations  shall  incorporate 
applicable  components  of  Impact 
Analysis  (see  Secretary’s  Memorandum 
No.  1955;  Executive  Oitler  No.  12044;  40 
CFR  8  1506.8). 

(b)  Incorporation  of  Impact  Analysis 
procedures  into  agency  NEPA  processes 
is  to  be  coordinated  between  the  OEQA, 
the  Department’s  Policy  Analysis  and 
Public  Participation  staff  and  the 
implementing  agency  (see  Secretary’s 
policy  guidance  to  USDA  agencies; 
Guidelines  for  Impact  Analysis  and 
Environmental  Impact  Statements, 
September  25. 1978). 

8310033  TiMing. 

Tiering,  as  set  forth  in  40  C.F.R. 

1502.20  shall  be  incorporated  by 
agencies  in  their  NEPA  procedures.  The 
OEQA  will  assist  agencies  regarding 
specific  questions  concerning  tiering. 

8  310064  Problems  In  Responses  to 
Comments. 

Problems  concerning  the  appropriate 
response  to  comments  on  environmental 
impact  statements  shall  be  resolved,  if 
possible,  at  the  agency  staff  level. 
Problems  between  USDA  agencies  not 
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resolved  by  the  final  EIS  shall  be 
submitted  to  the  heads  of  respective 
agencies  for  resolution  with  mediation, 
if  necessary,  by  OEQA.  OEQA  will  also 
be  informed  of  agency  problems  with 
agencies  outside  USDA  and  will  be 
available  to  help  resolve  disputes  as 
necessary.  (S§  1503.2, 1503.3, 1503.4) 

S  3100.3S  Implementation  of  Agency 
Determination. 

Each  agency  shall  develop  NEPA 
implementing  procedures  and  other 
appropriate  internal  procedures  to 
provide  for  mitigation,  monitoring  or  any 
other  actions  or  conditions  necessary  to 
properly  carry  out  the  determinations 
established  during  their  NEPA  process. 

(S  1505.3) 

§  3100J8  Emergencies. 

The  procedures  developed  by  each 
agency  shall  include  those  NEPA  review 
actions  necessary  in  relation  to  agency 
responses  to  emergency  situations. 

(§  1506.11) 
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